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July 27, 2016

Re: Federal Register Number: 2016-12451

Docket ID ED-2016-OESE-0032
Comment on regulations implementing programs under title I of the Elementary and Secondary Education Act of 1965 (ESEA) to implement changes to the ESEA by the Every Student Succeeds Act (ESSA) and their impact on children in foster care.

Sir or Madame:

The Child Welfare League of America offers the following comments on the proposed regulations implementing changes enacted through the reauthorization of the Elementary and Secondary Education Act (ESEA).  The changes made through that reauthorization, the Ever Student Succeeds Act, as well as these proposed regulations can have a significant impact on children in foster care.  It is critical that proposed regulation encourage greater collaboration between state and local education and child welfare agencies. 
For children who have been separated from their family and placed into foster care, the school can provide a source of stability for children already traumatized by neglect and maltreatment and the trauma of being separate from their family.  
In 2008 federal law regulating child welfare services through the Social Security Act has required states child welfare agencies to guarantee certain important education protections for children in foster care.
Since 2008 implementing those guarantees has not always functioned in the way it was intended.  We believe the changes enacted with the reauthorization of the ESEA can help assure these education rights and can facilitate greater coordination between education and child welfare.  These new regulations can reinforce these new provisions.
Transportation for children in foster care

Section 299.13 (c) (1)(ii) of the proposed regulations direct the State Education Agency (SEA) to ensure that a Local Education Agency (LEA) receiving funds under title I, part A of the Act will provide children in foster care transportation, as necessary, to and from their schools of origin, consistent with the procedures developed by the LEA in collaboration with the State or local child welfare agency under section 1112(c)(5)(B) of the Act, even if the LEA and local child welfare agency do not agree on which agency or agencies will pay any additional costs incurred to provide such transportation.

CWLA agrees with other partners in the child welfare field that this language can be strengthened.  We propose alternative language that will clarify the joint obligations on both local education and child welfare agencies.  We believe this is consistent with the Non-Regulatory Guidance: Ensuring Educational Stability for Children in Foster Care (Guidance) issued on June 23, 2016 at http://www2.ed.gov/policy/elsec/leg/essa/index.html. 
As stated in the Guidance: “[ESSA and the Fostering Connections Act] make clear that the education stability of children in foster care is a joint responsibility of the educational and child welfare agencies, and to successfully implement these provisions, these entities will need to collaborate continuously” (p. 5).  
CWLA suggests: 
(ii) The SEA will ensure that an LEA receiving funds under title I, part A of the Act will ensure children in foster care promptly receive transportation, when necessary, to and from their schools of origin, consistent with the procedures developed by the LEA in collaboration with the State or local child welfare agency under section 1112(c)(5)(B) of the Act, and sections 475(1)(G) and (4) of the Social Security Act. Additional costs incurred to provide transportation will be paid for by the LEA or local child welfare agency or shared by the two agencies, with any payment disputes resolved in accordance with policies or mechanisms established by the SEA in collaboration with the State Child Welfare Agency. The LEA must provide or arrange for adequate and appropriate transportation to and from the school of origin while any disputes are being resolved.  This transportation must be provided without delay to assure the student’s attendance at school will not be interrupted due to any such disputes.”
Data Collection and Reporting On Students:

Under section §200.30(f)(1)(iii), the Education Department proposes regulations related to the Annual State report card:  

Definitions For Children in Foster Care:
200.30 (f) (iii) With respect to the term “status as a child in foster care,” the term “foster care” has the same meaning as defined in 45 CFR 1355(a), which means 24-hour substitute care for children placed away from their parents and for whom the title IV-E agency has placement and care responsibility. This includes, but is not limited to, placements in foster family homes, foster homes of relatives, group homes, emergency shelters, residential facilities, child care institutions, and preadoptive homes. A child is in foster care in accordance with this definition regardless of whether the foster care facility is licensed and payments are made by the State, tribal, or local agency for the care of the child, whether adoption subsidy payments are being made prior to the finalization of an adoption, or whether there is Federal matching of any payments that are made.

CWLA strongly support the inclusion of this definition within education regulations, especially because it cross-references federal child welfare regulations 45 CFR 1355(a). We believe that this definition (now proposed only in the definitions relating to the Annual State Report Card) should apply throughout the ESSA. 

In addition, CWLA proposes that this definition be amended to include:

“To the extent that state education law defines “child in foster care” more broadly to include children who are not living in 24-hour substitute care but for whom the Title IV-E agency has placement responsibility, states are permitted to apply that broader definition for purposes of data reporting.”

Student Achievement:
200.33 (a) (3) (ii) For each school served by the LEA, compare the results under paragraph (a)(1) of this section for students enrolled in the school with students served by the LEA and students in the State as a whole.

(3) Each State and LEA must include, with respect to each reporting requirement under paragraphs (a)(1) and (2) of this section—

(i) Information for all students;

(ii) Information disaggregated by—

(A) Each subgroup of students in § 200.16(a)(2);Show citation box
(B) Migrant status;

(C) Gender;

(D) Homeless status;

(E) Status as a child in foster care; and

(F) Status as a student with a parent who is a member of the Armed Forces on active duty; and

CWLA strongly supports this designation as proposed of students in foster care as a subgroup for purposes of reporting student achievement data. 
Graduation Rates:
In §200.34(e)(1)(i), the Education Department proposes regulations relating to the high school graduation rates and specifically asks whether criteria for the foster care subgroup should be standardized for adjusted cohort graduation rates and for suggestions for standardization. 

Status in foster care can be short-term but students may move in and out of the foster care system for short- or long-term stays. It is common for children to be involved with the foster care system more than once.  Finally, many students in foster care may drop out of school before reaching 12th grade. 

In order to accurately reflect the academic achievement of students impacted by the foster care system, it is important to collect and report on both cohorts – those in foster care at the time of reporting (as a point-in-time cohort), as well as those who have ever experienced foster care while in high school. Doing so ensures that states have an accurate picture of the graduation success of students who have experienced foster care. 

To narrow the cohort only to those in foster care at the time they exit high school will fail to capture the significant number of students impacted by foster care who may have dropped out or fallen behind rather than timely exited high school. 

Accordingly, we recommend the following:

(c) Definition of terms. 

For the purposes of calculating an adjusted cohort graduation rate under this section—

(4)  “Child in foster care” as defined by §200.30(f)(1)(iii) shall include two disaggregated subgroups as separate reporting categories:  

(1) Students in foster care at the time of graduation and   

(2) Students who ever qualified as children in foster care in grades 9-12.

We understand that collecting both cohorts (those in foster care at the time of graduation, and those who have ever experienced foster care while in high school) will create additional data collection requirements. However, we are confident this is the most accurate way to have a full understanding of the educational experiences of students in foster care. If only one cohort is possible, we suggest collecting only those who were in high school at any time during high school. This prevents underreporting and better reflects this vulnerable population of students. 

State Accountability Indicators: 
In §200.14(b)(2), regulations that require an Academic Progress Indicator for all elementary and middle schools to measure either student group based on reading and math assessments or another academic measure that meets requirements of the proposed regulation §200.14(c). The other academic measures of §200.14(c) would require use of a measure that: “(1) is valid, reliable, and comparable across all LEAs in the state; (2) is calculated in the same way for all schools across the State, except that measures within the indicator of Academic Progress and within any indicator of School Quality or Student Success may vary by each grade span; (3) is able to be disaggregated for each subgroup of students described in §200.16(a)(2); and (4) is used no more than once in its system of annual meaningful differentiation under §200.18.” 

Additionally, in §200.14(b)(3), ED proposes regulations that require a Graduation Rate Indicator, which measures the adjusted cohort rate consistent with §200.34(a), and, at the state’s discretion, measures the extended adjusted cohort graduation rate consistent with §200.34(d). 

ESEA in § 111(h)(1)(C)(ii-iii) requires these to be included in the state report card disaggregated for status as a child in foster care. 
Because of the unique educational needs of students in foster care, as described above, CWLA supports the inclusion of youth in foster care as a subpopulation for purposes of the state accountability indicators. 
Supportive services 

Under 200.14 (b) (2) (i) How the SEA will improve the skills of teachers, principals, or other school leaders in identifying students with specific learning needs and providing instruction based on the needs of such students consistent with section 2101(d)(2)(J) of the Act, including strategies for teachers of, and principals or other school leaders in schools with:

(A) Low-income students;

(B) Lowest-achieving students;

(C) English learners;

(D) Children with disabilities;

(E) Children and youth in foster care;

(F) Migratory children, including preschool migratory children and migratory children who have dropped out of school;

(G) Homeless children and youths;

(H) Neglected, delinquent, and at-risk children identified under title I, part D of the Act;

(I) Immigrant children and youth;

(J) Students in LEAs eligible for grants under the Rural and Low-Income School Program under section 5221 of the Act;Show citation box
(K) American Indian and Alaska Native students;

(L) Students with low literacy levels; and

(M) Students who are gifted and talented;

CWLA believes that because of the unique educational needs of students who are in foster care and involved with the child welfare agency, and because of the critical need for additional supports and services, we strongly support the inclusion of children and youth in foster care in under this part of the proposed regulations. We also support the inclusion (as proposed in the regulations) that other categories of vulnerable student populations including children who are homeless (and sometimes with a history of foster care) and children who have been neglected or victims of neglect be included in this provision. 
We appreciate this opportunity to comment in support of this important change in data collection.
Sincerely,
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Christine James-Brown

President/CEO, Child Welfare League of America
1
727 15th St, NW, 12th Floor ( Washington, DC 20005 ( 202-688-4200 ( Fax 202-833-1689 ( www.cwla.org
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